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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

B-159687

The Honorable Melvin Price

Vice Chairman, Joint Committee '
. on Atomic Energy M
N Congress of the United States

Dear Mr. Vice Chairman:

Your February 6, 1976, bar
relating tg th€ proposed‘”dc”-;

._imgfpljj‘»Thls legislation is curreﬁluxw-"tmw

we are submitting our comments on e matters discussed in

your letter. (See app. I.)

As you know, our October 31, 1975, report entitled
"Evaluation of the Administration's Proposal for Government
Assistance to Private Uranium Enrichment Groups“" (RED-76-~36),
presented our views on the proposed NWuclear Fuel Assurance

. Act and specifically a proposal from Uranium Enrichment
Associates to provide the next increment of enrichment capac-
ity. We testified in support of the views expressed in the
report at hearings held by the Joint Committee on December 10,
1875.

s legtatid

One important point that has been raised sincé that
report was issued and our testifying is whether funds autho-
rized under the proposed act should be included in the budget.

In & letter dated March 16, l976,<%§%é£££§2) to the B o
~ . Cheairman, Senate Committee on the Budge €e app. II), we 'Y 7 =%
.~ expressed our view that, for the Congress to achieve the max-

imum effectiveness of the process it established to control

the budget, the amounts of authority approved by appropria~-

tion acts for cooperative arrangements under the Nuclear Fuel

Assurance Act should be reflected in the budget.

In addition, we would like to highlight that the Energy -~
kesearch and Development Administration, on February 23, N
1576, agreed to certein revisions to the proposed act which
we believe will give the Joint Committee a degree of over-
sight over the initiation of a cooperative egreement or any
major changes to that agreement. (See app. III.) In view
of the potential liability being assumed by the Energy
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Research and Development Administration, however, we believe
that it would be desirable for the Joint Committee to review
the status of each contract approved under the proposed
Nuclear Fuel Assurance Act during its annual authorization
hearings.

We would alsc like to take this opportunity to reempha-
size certain points made in our October 31, 1975, report.
Specifically, we are still of the opinion that:

--Management of the Government enrichment facilities
could be accomplished more effectively by a corpo-
ration having a self-financing authority to borrow
funde from the Treasury or the public. 2 self-
finencing proposal would free the corporation from
the budgetary reguirement of seeking congressional
approval of appropriations, thereby achieving a
major goal sought by the present legislative
proposal.

~-The Joint Committee on Atomic Energy should approve
legislation zuthorizing the Energy Research and
Development Administration to construct the next
increment of enrichment capacity using the proven
enrichment process.

~-The Energy Research and Development Administration
should seek and encourage private industry to con-
tinue efforts in advanced technologies through
explicit programs. We recognize that Government
assistance and assurances will be reguired. In
working to this end, however, the Government should
seek an ecuitable sharing of risk by the private
enrichers and the Government. -

As your office instructed, we did not obtein agency
comments on the metters contained in this report.

We will contact your office in the near future to
arrange for the release of this report so that copies may
be provided to other congressional committees and to in-
terested Members of Congress.

Sincerely yours,

Vs (7]

Comptroller General
of the United States
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COMMENTS ON SELECTED
ASPECTS OF THE PROPOSED NUCLEAR FUEL
ASSURANCE ACT OF 1875 (H.R. B401)

3

BACKGROUND

Before uranium can be used in most nuclear powerplants
to generate electricity, it must undergo & process called
enrichment. 2ll existing uvranium enrichment facilities in
the United States are owned by the Energy Research and De-
velopment Administration (ERDA).

The continved growth and development of nuclear-powered
electrical generating facilities, both at home and abroad,
are contingent on additionezl uranium enrichment capacity.
While the immediacy of the need cannot be stated with cer-
tainty, projections indicate that additional capacity will be
reguired by the early 1880s. BRecause of the long leadtime
associated with the design and construction of enrichment
facilities, prompt decicsions regarding the amount, the type,
and the manner of that capacity are needed.

The Administretion hes proposed legislation--the Nuclear
Fuel Assurance Act (B.R. B40l)--intended to facilitate both
decisions and action. The proposed act is intended to en-
courage private ownership of the enrichment process and it
would:
~--2Authorize ERDA to0 enter into cooperative arrangements
with as many private firms that wish to build, own,
and operate enriching plants as the ERDA Adminis-
trator believes necessary to develop a competitive
industry.

--Authorize ERDA to provide various forms of assistance
and assurances under such arrangements.

~-Limit the U.S. Government's total potentieal liebility
to §8 billion in the event that the private ventures
fail end the Government has to take them over.

-~Authorize ERDA to start construction planning and
design activities for expanding one the Government's
existing enrichment facilities as a contingency
measure.

-~Provide for congressionzl review of the basis for
the cooperative arrangements by the Joint Committee
on Atomic Energy.
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ERDA and private firms interested in building enrichment
plants say Federal assistance is necesseary to overcome uncer-
tainties associated with private firms providing enrichment
capacity. These uncertainties are:

~-Processes have not been shown to be operable in a
commerciel environment.

--Technology is classified.

~-Large capital reguirements and a long payback
period are reguired.

-~Licensing uncertainties exist.
—--Threat of & nuclear moretorium exists.

--Many domestic electrical utilities are in weak
financial condition.

A basic difference exists between a decision on the pro-
vision of the next increment of enrichment capacity and a
decision on future increments of uranium enrichment capacity.

While it may be possible to provide the next increment
using the newer gaseous centrifuge process, it is generally
agreed theat the proven gaseous diffusion process should be
used to provide the next increment so that the country will
be more certain of an adeguate supply of enriched uranium
during a period of transition between diffusion and centri-
fuge technology.

For the next increment using the proven gaseous diffu-
sion technology, ERDA hes received & single proposal from
Uranium Enrichment Associates (UEA). Several proposals have
been received with respect to subseguent increments using the
more advanced gaseous centrifuge process.

The following sections .0f this appendix address certain
specific concerns raised by the Vice Chairman, Joint Commit~
tee on Atomic Energy, in a letter dated February 6, 1976.

ERDA AUTHORITY FOR RESEARCH, DEVELOPMENT,
DEMONSTRATION, AND COMMERCIALIZATION

Sect iopmdllalls ,mel»‘_,oyic Energy Act of 1954, )as

amended, (€2 U.g.C. éo%i (é““:" """ SUthorizes ano directs the

Atomic Energy—tuvmmiscsion (AEC), now ERDA, to enter into ar-
rangements for research and development activities, including,
among other things, .
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"% % % ptilization of special nuclear material,
atomic energy, andé radioactive materiazl and
‘processes entailed in the utilization or pro-
duction of aztomic energy or such material for
2ll other purposes, including industrizl or
commercial uses, the generation of useable
energy, and the demonstration of advances in
the commerciel or industrial application of
atomic energy * * *¥

UE2 proposes to use the existing gaseous diffusion pro-
cess to provide the next increment of uranium capacity. This
process has been demonstrated and used successfully by AEC
and ERDA since the 1840s. Thus, demonstration within the
meaning of the term as found in the Atomic Energy Act would
not appear to be involved.

The Vice Chairman, in his February 1976 letter, stated
that the Atomic Enercy Act did not provide for Government
assistance to private facilities for purposes beyond research
and development and, therefore, the proposed Nuclear Fuel As-
surance Act departed significently from established precedent.

We agree that, if enacted, the Nuclear Fuel Assurance

Act would expand ERDA's authority beyond that currently pro-
vided by the Atomic Energy Act. ERDA is not now, and to our
knowledge neither ERDA nor AEC in the past has been, author-
ized to enter into cooperztive arrangements for commercially
owned projects of the magnitude envisioned by the Nuclear
Fuel Assurence Act. Thus, the proposed Nuclear Fuel Assur-—-
ance Act would expand ERDA's authority in this field.

Consecuently, enebling legislation, such as the Nuclear
Fuel Assurance Act, will be required if the Federal Govern-
ment, through ERDA, is to provide incentives for the private
ownership of the enrichment industry.

JOINT COMMITTEE OVERSIGHT PROVIDED BY
THE NUCLEAR FUEL ASSURANCE ACT

The Vice Chairman, in his February 1876 letter, raised
& guestion e&s to whether the Nuclear Fuel Assurance Act was
restrictive enough as to the nature and scope of the Govern-
ment's assistance when compared to previous cooperative
agreements under the cooperative power reactor demonstration
program. He said these zrrangements were based on legisla-
tive authorizastions thet specified or restricted the types
of Government ascsistance and time periods involved.
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Previous agencv cooperative agreements with the private
sector under the cooperative power reactor demonstration pro-
gram have, at least initially, recuired substantial Federal
funding over long periods of time. The program provided for
cooperctive participation by the Government and private in-
dustry in developing, designing, constructing, and operating
demonstration nuclear powerplants to aid in developing an
economicelly competitive nuclear industry.

Cooperative agreements under this program have-”
about 1957, been based on specific legisled i
under the provisions of section 261 of theNAj
and heave cenerally been specific in terms of Govermm

tance rendered and its duration. 1In this connectlon, the
terms and conditions are those laid down by the Congress in
the authorization acts passed under section 261 of the Atomic
Energy Act.

On the other hand, the Nuclear Fuel Assurance aAct would
cive ERDA considerable discretion in regard to both periods
of time and Government cooperation and assurance. While the
bill describes various types of assistance the agency may
give to private enrichment groups, the Administrator. is free
to consider other types of assistance.

ERDA has taken the position that the flexibility pro-
vided in the Nuclear Fuel Assurance Act is necessary if the
bill is to cover all private enrichment groups because the
types of assureances which will be reguired by groups using
the more advanced technologies have yet to be determined. To
bezlance this broad authority, ERDA hes agreed to certain -
visions to the Senate version of the proposed act (€
(See app. III1.)

These proposed revisions provide for submission of pro-
posed agency actions to the Joint Committee on Atomic Energy
and for & 60-day congressionazl oversight period. The agency
actions which would fell within the purview of the revisions
are

--entry into any arrangement authorized by the bill,

--entry into any amendment of any arrangement authorized
by the bill,

~-modification of any facility,
-~completion and operation of any facility, or

--disposal of any facility.
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The 60-day congressional oversight peried in the pro-
posed revision is divided into two parts. During the first
30 days, the Joint Committee is charged with submitting a
report to the Congress and a proposed concurrent resolution
either for or ageinst the proposed agency action. During
the second 30 days, the resolution will be voted on by both
Bouses of Congress. The House of Representatives' version
of the bill limits congressional oversight of a proposed
agency action to submission to the Joint Committee and a
45-gday delay.

We believe this revision will give the Joint Committee
e degree of oversight over the initiation of z cooperative
agreement or any major chenges to that agreement. In view
of the potential ligbility being assumed by ERDA, however, we
believe it would be desirable for the Joint Committee to re-
view the status of each contract approved under the proposed
Nuclear Fuel 2Zssurance Act during ERDA's annual authorization
hearings.

The Congress has another opportunity to observe the
agreements which the Administrator enters under the proposed
legisletion. This extra, though limited, opportunity is
provided through the budget process. In our letter dated
Merch 16, 18976, to the Chairman, Senate Committee on the
Budget, (see epp. II), we set forth our views on the scope
of the oversight which the Congressionzl Budget Act of 18974
affords with respect to agreements which may be entered into
under the proposed legislation. We noted that, for the
Congress to achieve the maximum effectiveness of the process
it established to control the budget, the amounts of author-
ity approved by appropriation acts for coopereative arrange-
ments under the Nuclear Fuel Assurance Act should be reflec-
ted in the budget.

UEA WITHDRAWAL RIGHTS

Under the May 30, 1875, UEA proposal, the Government,
et UEA's reguest, has the obligation to purchase the domestic
owners' controlling interests in the UEA plant. This option
would terminate 1 year after the plant demonstrates full-
scale steady commercial operation. If ownership transfers,
the Government would have to essume all domestic liebilities.
Bevond this, the Goévernment's payment to UE2 for ownership
would depend on the reason for the transfer. The Government
would return all the domestic egquity and additional compen-
sation &s determined by the Government in case of events
caused by the Government or otherwise beyond UEA's control.
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The Vice Chairman in his letter expressed concern that,
faced with 2 threat of withdrawal znd demend for a large pay-
ment representing the domestic owners' interests, the Govern-
ment would be compelled to consider in relatively favorable
light revisions in the cooperative errangement which the con-
tractor might demand as the price for nontermination. He
believed this device could be triggered more than once, de-
pending on the difficulties encountered by the contractor.

The Government might be placed in an unfavorable posi-
tion when considering revisions proposed by UEA in its
cooperative agreement if UEA could withdrew from its agree-
ment thereby necessitating large Federal expenditures. On
the other hand, UEZ, or eny other private organization, would
probably enter into such an agreement in good faith with &
view towards successfully completing the project and making a
profit. Whether UEZ would use a2 threat of withdrawal to ob-
tain revisions it sought to the cooperative arrangement is
not known. We believe that the likelihood of UEZ making such
2 threat would be reduced if it were reguired to forfeit its
entire equity in a situetion where it sought termination for
reasons other than the feilure of the Government's classified
process to operate successfully in the UEA plant. 1In any
event, the Congress will need to carefully weigh the risks of
such threats agesinst the potentizl benefits of encouraging
private industry to provide the next increment of enrichment
capacity as compared to adding on to ERDA's existing enrich-
ment facilities.

POSSIBILITY OF USING AGREEMENTS
AS A BASIS FOR LEGISLATION

The Vice Chairmen in his February 1876 letter believed
thet, because the reguest for legislation is based on & bare
outline of terms, identification of participants and their
respective rights, and other basic features, perhaps the best
negotiating climate and least likelihood of serious misunder-
stendings would arise from preliminary contemporaneous nego-
tiations between UEA and ERDA, between UEAZ and its partici-
pating parties, and the invited presence of the latter
(particularly the major foreign investors) during the UEA~-ERDA
negotiations. In his opinion, an ensuing agreement could
then provide the besis for a reguest for enabling legislation.

On December 24, 1975, we responded to Committee guestions
raised concerning our December 10, 1975, testimony on the
Nuclear Fuel Assurance Act. At that time we noted that any
preposed agreements between ERDA and private enrichers should
be submitted to the Congress and referred to the Joint Commit-
tee. The Committee could then examine the proposal and submit



a report tc the Congress on its views and recommendations
with respect to the proposed agreement. It could also sub-
mit an accomranying proposed concurrent resolution stating
that the Congress favors or does not favor, as the case may
be, the proposed agreement. As noted on page 4, revisions
nave been made to the Senate version of the bill to provide
for such & review process. . ’

In our view, if private ownership i1s desirable, the
present course of action being taken by the Joint Committee
of providing broad legislative authority with the right to
approve or disapprove any resulting cooperative agreement is
more desirable then basing legislation on the UEA or some
similar proposal end perheps requiring changes to thet legis-
lation whenever other agreennnts containing new and different
conditions are proposed for the gas centrifuge process.

In addition, as noted on page 5, we believe that (1) a
stztus review of the current situation surrounding each ap-
proved contract should be presented to the Congress each
year as pert of ERDA's authorization request and {2) the.
amounts of contract authority approved by appropriation acts
for cooperative arrangements pursuant to the Nuclear Fuel
Assurance Act should be reflected in the budget. Providing
for such reviews, along with the approval process discussed
eabove, would establish a degree of oversight and review
aubhorlty which would, to some exten;, preclude the creation
0f an out-of-sight, out-of-mind situation which could escalate
into a governmental liability of considerable magnitude.

ERDA'S ROLE IN UZA PLANT'S OPERATION

The Vice Cheirman's February 1976 letter noted thet the
information provided in support of the legislation Zor Fed-
erzl assistance to a privately owned gaseous diffusion plant
indicates that the Government's role in the project would end
after the first vear of operation and that the enterprise
would then continue in & wholly private, commerciel environ-
ment. Be believed that, assuming security considerations
are still zapplicable at that time, ERDA would continue to
interact with the operation and maintenence of the plant in
regard to replacements of the secret process materials or
components under its exclusive control.

The Mav 30, 1975, UZA proposal reguests assurance that
the Governnent will supply UZZ, a2t cost, essentiel mechanical
components of the plant, such as barriers and sezls, which,
for security reasons, are presently produced exclusively by
the Government. According to ERD2 officizls, provisions



APPENDIX I APPENDIX I

obligating the Government to sell replacement components for
which the Government is the sole supplier will be included

in the final agreement. Theése officials further noted that
2all financial and process guarantees and separative work unit
stockpile access provisions would end after meeting specified
time periods provided in the contract. They said that the
Government, after these time periods, would not interact with
the operation and maintenance of the plant except as a con-
tracted supplier of mechanical component parts.

BASIS FOR GOVERNMENT TAKE OVER OF UEA PLANT

The Vice Chairman's letter expressed concern about the
apparent unwillingness of UEA to stand behind its own design,
construction, and operation. EKEe said thaet although the Gov~-
ernment would guarantee thet its secret process would work,
JEA would apparently not guarantee anything thet it provides
or arranges for (basic design integrity, bricks, mortar,
pumps, testing and operational soundness, etc.).

The Vice Cheairman's letter also guestioned the circum-
stances under which ownership would be transferred to the
Government without reimbursing domestic investors for their
eguity (only in cases of events involving gross mismanagement,
gross negligence, or willful misconduct by UEA).

Prereguisites to finding gross mismanagement, gross
neglicence, or willful misconduct include (1) a2 formally
written notice of deficiencies transmitted to UEA by the
Government and (2) failure by UEA to respond reasonably to
the notice. In this respect, the Vice Chairman's letter ex-
pressed concern that, in the interval between the notice,
ERDA's proof of charges, and UEA's opportunity to rectify,
UE2 could exercise its unilateral right to withdraw and be
fully compensated by the Government.

The language in the UE2 proposzl deeling with gross
negligence is directed toward the calculation of the price
the Government would have to pay-for the acguisition of UEA
assets cshould either the Government or UEA choose to exercise
the "transfer of ownership" mechéanism set out in the UEA pro-
posal. The transfer mechanism assumes a priori that the Gov-
ernment will be responsible for &ll domestic debt incurred
by UEA in its venture. Under certain circumstances the Gov-
ernment might also be liable for domestic ecuity in addition
to the domestic debt. As set out in the proposal, the spec-
trum of this additional liegbility ranges from considerable--
if the Government were the cause of the project's failure--
to minimal--should UEA prove to be responsible.
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The gross negligence language in the proposal is used to
indicete & situation where the Government would bear no extra.
responsibility, bevond the responsibility for the domestic
debt, because UE2 in its management of the project had bla-
tantly misbehaved. BHowever, as we pointed out in our Octo-
ber 31, 1975, report (RED-76-36), other provisions of the
proposal so closely tie the Government to UEA's every move
that the eventuality of UE2 ever being solely responsible
for the project's failure is unlikely. Conseguently, it is
improbable that the Government would ever be able to walk
awev from a2 transfer of ownership with no payment beyond that
made for the domestic debt lizbilities which UEA had incurred
before the transfer.

With respect to responsibility for gross negligence, a
notice of complaint would first have to be issued by the Gov-
ernment and, a&s the Vice Chairman noted, UEA would be accorded
an opportunity "to respond reasonably to the notice." If UEA
Gid not take reasonable steps toward correction, the Govern-
ment could take over the plant without compensating the eguity
stockholders. 1In the intervals between the-notice and ERDA's
proof of charges and UEA's opportunity to rectify, UEA could
withdraw from the project. UEA's entitlement to eguity com-
pensation, however, would be subject to & determinetion by-
ERDA as to gross mismanagement of which UEA had been notified.
As noted above, we believe proving gross mismanagement on
UEA's part is unlikely.

FOREIGN PARTICIPANTS AND CONTROL AND
APPLICABILITY OF EXPORT CONTROLS

The Vice Chairman's February 1276 letter raised & number
of cuestions on (1) whether foreign investors would be re-
guired to contribute their share of cost overruns, their
rights of terminetion, and the effect of their possible termi-
nation on the Government's obligastions and rights, (2) the
eppropriateness of guaranteeing a2 large portion of production
to foreign investorg, (3) whether provisions of the UEA pro-
posal violate section 103(d) of the Atomic Energy Act relat-
ing to foreign control of domestic nuclear industries, and
(4) the impact of uvranium export license procedures on foreign
investors' ability to export their product from the UEA plant.

UEA's May 30, 1975, proposal states that:

"UERA contracts with foreign customers will reguire
thet each such customer provide, on a firm basis,
g1l of the capital investment proportional to each
customer's subscription to the output from the
enrichment plant.”
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ERDA officials said thet through this provision UEA intends
to heve foreign participants contribute their prorated share
for eany cost overruns. If foreign participants do not con-
tribute to cost overruns, they will receive & proportionately
lower percent of plant product. UEZ officieals expect foreign
capital to be provided through irrevocable letters of credit
between the United States and foreign banks.

Under these arrangements, foreign financiers have no
legal termination rights. Once foreign participants become
committed to the project, the U.S. Government is not obli-
gated to purchase or assume their eguity or debt. If the Gov-
ernment takes over the plant, ERDA expects that foreign coun-
tries will continue to provide their prorated share of the
funds, including cost overruns. If the foreign participants
do not continue thelr payments, the Government's only recourse
would be to reduce that participant's share of the plant's
product.

UEA's guaranteed product epportionment to domestic and
foreign groups is besed on UEA's market review which indicates
that about 60 percent of the plant's 25-year contracts will
be in demand for foreign reactors and about 40 percent for
domestic reactors. ERDZ officiaels seid that the contract with
UEA would specify & maximum of 60 percent total foreign par-
ticipation with & meximum of 20 percent participation by any
individual foreign country.

Although foreign sources are expected to provide 60 per-
cent of the reguired capitel, the corporation established by
UEA to handle the business aspects of the project is expected
to have 40 percent Gomestic participetion with 55 percent of
the voting rights and 60 percent foreign participation with
45 percent of the voting rights. EZRDA officials told us the
contract between ERDA and UEA would contain & provision to
insure domestic control.

The Vice Chairman guestioned the applicability of
section 103(d) (42 U.8.C. 2133(8)) of the 2Ztomic Energy Act
to the Nuclear Fuel Assurance Act. Section 103(d) provides
in pertinent part that

"t * % /n/o license mey be issved to an alien or
any corporation or other entity if the Commission
knows or has reason to believe it is owned, con-
trolled, or domineted by an alien, & foreign
corporation, or a foreign government."

The Energy Reorcganization Act makes the Nuclear Regulatory
Commission (NRC) responsible for assuring that this provison

10
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of the Atomic Energy Act is met before a nuclear facility
s licensed.

The Atomic Energy 2ct, however, does not specifically
define what constitutes foreign ownership, control, or domine-
tion. According to NRC, each license epplication for a nu-
clear facility involving foreign participation is evaluated
on a case-by-case basis. NRC has evaluated three previous
cases which have involved foreign participation in research
and development reactors and a reprocessing plant. NRC plans
to begin its evaluation process when UEAR submits a license
application.

Rccording to NRC officiels, (1) NRC's approvael of the
construction and operation of UEA's enrichment facility does
not imply prior approval for the export of the enriched ma-
terial to the foreign customers, (2) shipments of enriched
urenium to foreign customers will be exported under separate
licenses in accordance with the Atomic Energy Act, the Energy
Reorganization Act, and NRC regulations, and (3) foreign
customers will not receive blanket export licenses for the
entire contracted amount of enriched uranium. In short, both
the UEA facility and the enriched uranium exports from the
facility will have to meet the same NRC licensing and export
reguirements as are epplied to &ll other nuclear facilities
and export transactions.

DEVELOPMENT OF GAS CENTRIFUGE PROCESS

Given the fact that the advancement of gas centrifuge

process is in the national interest and that the Federal

as centrifuvge research and development program has ad-
vanced to the stage reguiring demonstration projects to
bridge the remaining gap to industriel or commerciagl use,
the Vice Chairman's February 1976 letter guestioned whether
ERDA could seek congressionel approvael for desirable demon-
stretion projects in its current authorization act this year
with appropriations reguested, and provided, in due course.
He said thet the Nuclear Fuel Assurance 2Act would be unnec-
essary for further development eand demonstration of gas
centrifuge.

The Nuclear Fuel Assurance Act would not be needed for
ERDA to seek congressional approval for & joint industry=-
government centrifuge enrichment demonstration project. Such
legislation would be needed, however, to provide industry
with the incentives to build and operate commercial gas cen-
trifuge enrichment plants.

11
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ERDA hag constructed & pilot centrifuge plant, and
startup is expected in the fall of 1876. The pilot plant
will "proof tecst"” the design and operation of the entire pro-
duction process system. It will provide plant design, con-
struction, stertup, and operating experience to aid in the
process and eqguipment selection for new enrichment capacity.
Such plant experlience is needed for the centrifuge process.

: ERDA has included funding in its 18977 budget for z cen-
trifuge plant demonstration facility &t Oak Ridge, Tennessee.
This demonstration plant will not be & joint industry-
government project. It will be a facility to test a first
production cascade l/--the basic building block for a centri-
fuge enrichment plant. This cescade will very closely dupli-
cate the configurations and conditions planned for the first
large~scale commercial centrifuge enrichment plants.

According to ERDA officiels, the demonstration plant
will céiffer from the pilot plant in that it will demonstrate
the use of more advanced centrifuge machines. Also, the de=
sign and configuration used in the demonstration plant, al-
though on & small sceale, will have & direct impact on future
commercial efforts.

The demonstration plant, expected to be completed in
1881, is to be a vitel part of the centrifuge industry de-
velopment. ERDA plans to develop the demonstration plant
slightly ahead of the planned commercizl plants and expects
private industries' efforts to closely parallel the demon-
stration plant design and confiiguretion. ERDA officials
believe that delaving commercial development until the tech-
nology is fully demonstrated could delay the commercialization
of the centrifuge technclogy by &s much as 5 years. Accord-
inc to ERDZ, such a delay would be unacceptable in view of
the need for enriched urenium capacity in the mid to late
1880s.

We agree that ERDA should seek and encourage private
industryv to continue efforts in advanced technologies through
explicit programs. We recognize that Government assistance
and assurances will be reguired. 1In any proposal by private
industry seeking Government assistance and assurances for
centrifuge development, however, the Government should seek

1/ A single cascade can usually produce only & small amount
of separation, but if a number of these are connected
together, the effect can be multiplied and a significant
emount of separation achieved.

12
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eguitable sharing of risk by the private enrichers and the

Government in any arrangement involving the private ownership
of enrichment capacity.

13
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ENDIX II

COMPTROLLER GCNERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

B-159687 . WAR 16 1976

The ilonorable Eadamund S. HMuskie
Chezirman, Committee on the Budget
United States Senate

Dear Mr. Chairman:

This refers to your letter of February 16, 1276, in which
you azsked our opinion on whether the contract authority suthor-
ized by 8.2035, the "Nuclear Fuel Assurance Act of 1875," is
"budget authority” within the definition of the Congressionzl
Budget Act of 1874, titles I-IX of Pub. L. No. 93-344, July 12,
1874, In this regard, you note that the Office of M¥anagement
eand Bucget (OMRBR) apparently tskes the positicn that the author-
ity euthorized by S$.2(035 does not constitvte budget authority
within the meaning of the 1874 statute because it is repre-
sentetive only of & contingent ligbility of the United States.
Thus, OMB does not believe it is reguired to include initially
the guthority in the Budget.

~
b
d
-
(=3

THEE RELEVANT PROVISIONS OF S5.2035
Genereal

As I noted in my testimony of December 10, 1975, beforc the
Joint Committee on ARtomic Energy, copoy attached, 5.20635, if
enazcted, would:

1. 2Zvthorize the Energy Research and Development
Administration (ERDA) to enter intoc cooperative
arrangements with 2s many privete firms that wish
to build, own, end operate enrichment plants zas
the ERDA rdministrator believes necessary to
develop e competitive industry;

2. Authorize ERDM to provide various forms of
assistance and essurances under suvch arrangements;

3. Limit the Government's total potentizl liability
to $8 billion in the event thet the private ven-
turee fezil and the Government hes to take them
over;

4. Authorize ERDA to start construction planning
and design activities for expanding cne of the

14 BEST DOCUMENT AVAILABLE
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Government's existing enrichment plants as a con-

tingency measure; ang

5. Provide for congressionzl review of the bssis for
the cooperative arrangements by the Joint Committee.

In addition to my testimony, on October 31, 1975, we submitted
a2 comprehensive report to the Joint Committee on Atomic Energy
which, among other things, evaluated the subject legislation.

A copy of this report is zlso enclosed.

The Authority Granted

ARs noted, S.2035 proposes that avthority be given to ERDA
to enter into cooperetive agreements with private industry for
the expansion of the nation's uvuranium enrichment cepascity. As
regerds the potential outlsay of Government funds, it is clear
that such avtherity would take the form of contract auvthority.
Section 3 of the bill, in part, sets forth the mechanism by which
the contract authority is granted:

"SEC. 3. The Administrator of the Energy
Research and Developmeni administretion is
hereby authorizesd to enter into contracts
for cooperative arrangements, without fis-
cal yeer limitetion, pursuvant to section

45 of the Atomic Energy 2ct of 1854, as
eamended, in an amount not to exceed in the
aogregate $8,00C,000,000 as may be approved
in an sporopriation Act." (Lmphasis addeaq.)

Thue, pessage of 5.2035 would not, per se, be sufficient to
create budget avithority--its provisiongs cannot be implemented
until such action is specificelly approved in an zpprovbriaztion
act. Thet this procedure is intended is shown by both the lan-
guage ©of the bill and the Soint Committee hearings thereon.
The procedure 1is reqguired by title IV of the Budget Act.

Should it be necessary to liguidate any contract authority
granted in an appropriation act, section 3 of 5.2035 states--

" % % % In the event that licuidation of pert
or all of any financial obligastions incurred
under such cooperative arrancements should
beceme necessary, the Administrator of the

-

1
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Energy Research and Development Administration
is asuthorized to issue to the Secretary of the
Treasury notes or other obligations up to the
levels of contract author 'Lv &poroved 1n an
apDropriztion ACt DUrsient to the first sen-—
tence of thig section 1tne previoucsly guoted
excerpt} * * *." (Emphasis added.)}

And, during testimony before the Joint Committee on S$.2035,
Mr. R. Tenney Johnson, General Counsel, ERDA, stated—-

"There is no commitiment to be entered into

by the ERDA negotiating team until there has
been action bv the Approvorietions Commitftee
and action by this committee thst would per-
mit the chlng of the committment.” Hearings
on S$.2035 before the Joint Commitiee on atomic
Energy, %4th Cong., lst Sess., at 9 (1975).%*/
(Emphzsis added).

Thus, we think it is clear thet S$.203% is authorizing
legislation thet, if passed, would reguire subssguent approval
in an appropriation act before contract auihority is created.
The guestion is whether that contract zuthority is "budget
authority" within the meaning of the Budget Act. If it is,
it must be listed in the Budget. Budget Aci, title III.

The Watvre of the Federzl Financial Commitiments

As indicated, S.2035 sets forth the various types of
cooperative arrzngements with private industry into which ERDA
may enter. The bill would auvthorize ERDA to

" * % enter into cooperative arrangements
with any person or persons for suvch periods
of time as the Administrator of the Eneray
Research and Develovment Administration may
deem necessary or desirable for the purpose
of providina such Government cooveration and
aSSUICNCES as LhC AGMINISII2tor may oeem

*/ Hereinafter referred to as "Hearings."

16 BEST DOCUMENT AVAILABLE
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aporooriate and necessary to encourage the

. development of a competitive private uvuranium

enrichment industry * * *" (Emphasis added.)

-

The hearings on $.2035 make clear that the guoted language
is intended to allow ERDA (and, therefore, the United States)
to zssume, insofar as epproved in an anpronriations act, the
caoac1ty of & financial guarantor of the debts incurred by a
private enterprise incident to its development of expanded
vranium enrichment fecilities. See, e.g., EBearings at 8, 14,
43, 51, 53, 75, 78, 135, 151, 162, 171, and 1B2. Our comments
that follow on S$.2035, however, are made with only the most tentatiy
and preliminary knowledge of the detzils of whatever cooperative
agreement ERDA may enter into in its cevaciiy of wha ¢ The hearings
repeateély refer to as "guarantor." It shmeld be further noted
that the emount of the gusrantees ERDA can = fer may be limited
by the necessary approvel it must obtain in the appropriations .
act. Nevertheless, in generel outline, it =zopears that the
Federzl government would, if & cooperative zsrcement so provided
within the limits established by the appropriations act, be
obligated to honor the debts incurred by the private enterprise
that was party to that agreement and that esperiencecd financieal
Gifficulty.

Procedures in the Event of Defzult

Shouvld it bec:o*‘"= necessary to honor &z fimancial guarantee,
S.2035 sets forth the procedure by which ERIZ obtzins funds to
liguidete its contract authority obligations:

" * % % In the event that liguidation of part
- or all of any financiel obligatiors incurred
' under such cooperative arrangemenis should
become necessary, the Acéministratz of the
Energy Research and Development Atministreation
is auvthorized to issue tc the Secyrstary of the
Treasury notes or other obligeztiorns up to
the levels of contract authority =sproved
in an zppropriation Act * * **

The bill further specifies that the notes =3 obligations

issved to the Secretary of the Treasury by ZRDA shall contain
terms satisfactory to the former and that *¥e Seccretarv is
authorized to uvse funds derived from-the proceeds of securities
issuved pursuant to the Second Liberty Rond 3¢t to purchase ERDA's
notes. Finally, the Secretary of the Trecasiry is to treat his
purchase of ERDA notes as public debt transmctions of the

United States.

F“ﬁ? ﬁﬁf‘”’"‘”" VB Alra ey
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TEE BUDGET ACT OF 1874

The Budget Act of 1974 is a comprehensive statute that sets
forth many of the procecdures by which the Federal budgetary
process is to operate.

The statute also defines some of the budget terms under
its purview. aAmong the concepts defined is the term "budget
authority”: '

"The term "budget avthority" means suthority
provided by lew to enter into obligations
which will resvlt in immedizste or future
outlays involving Government funds, except
that such term does not include authority
to insure or guarantee the revayment of
indebtedness incurreo Dy #nOther person oOr
government." &ct, section 3(z)(2), 21 U.S.C.
1302(a)(2) (emphasis added).

This provision sets forth two relevant criteriaz that must
be satisfied before the authority to enter into obligations to
expend money ig to be considersd "budget zuthority.®” Tirst,
there must be a certainty that the obligations entered into
with the the authority grented will cause either present or
future Federzl expenditures. And, second, the authority may
not be a guarantee.

The legislative history of the Budget Act provides the
rationale for the Act's treetment of guarantees:

"The Committee substitute clarifies the .
status of insured znd guaranteed loans.

Such loans are not direct obligations

of the United States, and a liability is
incurred only in the case of default.

Thus, it would not be zoprooriate to

regard such contincent liabilities as

budaet avthoriiv for purposes of cetermining
the apporocriste levels in the budget resolu-
tion. ior should loan gusrantces be subjected
to the new procedures for handling backdoor
spending esuthority. Of course if the United
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States is recguireé to make any outlays pur-
suant to0 1its guarantee of loans, svch outlays
are incluvded in the budget." S. Rept. No.
93-688, 9348 Cong., 248 Sess. 13 (1%74) {(empha--
sis added).

See also page 99 of the Special Analyses, Budget of the United
States Government, Fiscal Year 1877 which states the existing
practice regaraing the budgetary henéling of guarantees:

"Guaranteed loans, like off-budget direct
loans, are not reflected in the bupdget at

the time credit is extended. Rudget impacts
from loan guarantee programs, excepting addi-
tional subsicdies end administrative costs,
occur only when defaults require the Federal
Government to pay lenders' .claims.=®

We have not, in addrescsing the guection whether the
contract authority contemplated by 5.2035 would becoms "budget
guthority" as that term is defined in the Budget Act, confined
our considerztions to the fact that avthority to guarantee
indebtedness is excluded from the definition. We have also taken
into account that the fundamental objective c¢f the Conoressional
Budget Act of 1874 was to establish a process throuch which
the Congress could systematically consider the tctal Federal
budget and determine priorities for the allocztion of bhudget
resources. We believe this process achieves its maximum effec-
tiveness when the Budget represents ac compleite as poscible
g2 picture of the finenciel activities of Federzl acencies. We
further believe it Is vital to maximizing the effectiveness of
the process that Federazl financiel resources be measured as
accurately as possible beczuse priorities are actuzlly established
through decisions on the conferring of this auvthority. From
this stancépoint, therefore, the concept of "budget suthority"
should (&) encompass all actions which confer auvthority to spend
money, (b) reflect as accurately as pessible the amount of svch
authority which is conferred and (c) be recognized at the point
a2t which control over the svending of the money passes from
the Congress to the administering agency.

While the concépt of “budget avthority” is relstively simple,

it is difficult to aoply because of the wide diversity ol Federal
activities and the veriety of forms in which the authority to

=T %{sﬁqnu“?‘“""" parary moag =
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spend money is conferred. The applicestion of the concept to

loan quarantee programs is particularly difficult because the
amount of money which eventually may be spent is uvsuelly uncertain.
Because of this uncertainty, the traditional budget treatment

of loan guarantee programs prior to passage of the Rudget Act

has been to disregard the face amount of the contingent

liebili+y in measuring budget authorityv and look, instead, to

some other indicator of probable cost as a more relieble indicator
of the actuvasl budget resource impact of the =zuthority which

hes been conferred.

In many cases, a vseful alternztive indicator has been
the financing which was providedé to licuideite the contingent
liability. If, for example, an agency has been authorized to
guarantee $100 million in loans and has begen authorized to borrow
$20 million from the Treasuvury, if necessarv, to liguicdate the
guarentee, traditional budgetary treatmesnt prior to passage of
the Budget Act would have counted the $20 mililion as budget
authority, not the $100 million. The logic bzhind this epproach
was that the financing vrovided to licuidate the guarantees
" presumably represented the probable upper end of the range of
potential cost of the program. Under these circumstances, the
financing thet was provided wes & better indicator of the resource
commitment than the face value of the cusrantee.

The ealternatives to this approach are:

1. Consider the entire amount of the guarantee zs the
resource commitment; or

2. Construct some other estimazte of the probable cost; or

3. Consider no part of the smount of the guarantee as a
resource commitment.

The first is a distortion in that a loan guarantee approach
only makes nse where some of the loans will not be subject
to default. The second alternative is attraciive in theory,
but in most ceses will produce 2 result similar to the treditional
one. That is, the financing provided in & program can be presumed
to bear some relationship to anticipated costs. In addition,
where the Congress-hes voted a swmecific limitation, there attaches
e significaence which could not be attached to a2 separately

r's
e
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determined estimete. The third alternative discounts the fact
there is some risk, and thus some implicit commitment of resources,
or the loan guarantee would be unnescessary.

For the reasons more fully set forth below, the third
2lternative—--consider no part of the amount of the guarantee
as a resource committment--nevertheless is tbe one permitted
by the Budget Act's definition of "budget avthority." The defi-
nition clearly excludes guarantees. The conszguence, we believe,
is to thwart Congress' achieving the maximum effectiveness of
the process it established to review the Federzl budget and
determine priorities. For this reason, it is eppeeling to enter-
tain the possibility that when Congress defined "budget authority®
as it did, it merely intencded by such languazge to continue the
pre-Budget 2ct practice of zvoiding the listing in the Budget
of the unfinanced portions of Federzl guzrantees. Thus, because
5.2035 provides that a2ll of the guarantee authority would be
financed (the entire obligztion is funded wviz Treasury loans
“to ERDA), eny such authority appropriested would be listed in
the Budget.i/

LEGAL RATIONALE

However appealing the foregoing, it doe= not adeguately
deal with the reguirements of the section 3(2)(2) definition:
certainty of expenditure; and the express exclucsion of guarantiees.
Thus, since the avthority appropristed to IRDA pursuant 5.2035
would be contract suthority to be vsed for financial guarantees;
end, since guarantees are excluded from the Ge2finition of budget
authority, it therefore follows that committwesnts made pursuvant
to S5.2035 would not come within the meaning of "budget authority."

*/ Even assuming such an intention on Congreszs' part in passing
the Budget Act, S$.2035 would present a specisl problem. The

bill avthorizes finencing ecuvel to the face zmount of the
ovtstanoing guarantees. That 1is, with an appropriaztion of $8
billien in contract zuthority, ERDA would be authorized to borrow
from the Treasury an amount eguel to the amount of the authorized
contracts. This appeers to be an unusvally high level of financing
for 2 loan guarantee program, but it is in fzct the amount of
financing which the bill would authorize &nd therefore, might

bz considered the most recasonable available mzasure of the committ-
ment of Federzl {inancial resources. o

' T D e 0 AR E
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Boreover, beceuse there is no assurance thz%t guarantees would

ever need to be honored, since the ERDA committments contemplated

by 5.2035 zre to be used for guarantees, smch committments would
also fazil to satisfy the definitionel criterion that the obligations
"will result" in immediate or future Federzl outleays. See, in

this regard, the language and history of tThe Budget Act, above.

Furthermore, the legislative history of S.2035 supports
the view that the S$.2035 guarantee authority was not intended
to be budget zuthority until such time 25 the United States
is recuired to pay in the event of defsult. For example, during
the Joint Committee hearings on the bill there was discussion
of the elternatives thet were available to izplement exvended
uranium enrichment facilities; one of which was to publicly
finance the uvurenium enrichment operations. Thus, the following
collocvy between Chairman Pastore and Dr. Sezmans, Administrator,
ERDA, took place:

"Chairman Pastore. You see, Goctor, 1
waes in. on the beginning of this. ﬁbe way this
started, every one conceded that we needed an
expansion of facilities. When we discuscegd
this before the committee--this is some time
back, I am going back %to the genesis of this
problem—-we rezlized that this regnired a
tremendous emount of money. If vor haéd to
provide that monev in the budasi, 2t woulad
throw the bucaet out of whack.

"So we beogen to search around and say; Bow
can we eXpano this without putting & larce sum
of monev in the buccet? That was itie genssis
thet estaplished the policy o0f go1ns private.

"Now I tell you frenkly if this is & job
thet privete industry can do as well as Govern-
ment, and even better, it ought to go private.
The only cguestion that is before this committee
is thet we ought to know exactly what we 2are
getting into and we ought to mzke =wre that what-
ever we do here now doesn't bind us, that if '
there is & bad deal that is errived at in the
opinion of the Congress that there is no way
that we can extricate ourselves unless we put in
a petitioh or a bill to repudizte it.

"I think 1f we put ovr heads together, angd
we are convinced that this is the right way for

22 BEST@ ik h AVALLABL.
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the Government to go rather than put a big bunch
of money in the next buaget, if this is the only
way we can get this expansion for the time being,
because the previous administration and this
one here have been reluctant to come up with
this money for the simple reason that there is
a constraint on the budget, if this is the only
way we can get the expansion, we can cut out a
lot of the redtape, cet down to the besics, £find
out what we are up against and go ahead and do it.
But we Hav t0o be partiners; we can not be adversaries
because if we are chEISaIleS nothing will happen.
Is that clear?
"Dr. Seamans. It is clear, and 1 agree with it.*®
Hearings at 52-53 (emphasis added.)

See also Hearings at 75.

While initisl guvarantees would not be recguired to be listed
in the Budget, such contingent liabilities avparently wounld be
noted in the Budget 2zt & later time; thet is, when default actually
occurs. As doscribed earliier, the licuidation prow;s;ona of
S.2035 authorize money to be drawn from the Treasury in return
for notes issued by ERDA. 5.2035 specifies that such transactions
are treated as public debt transactions:

"A11 redemptions, purchases, and sales by
the Secretary of the Treasury of such notes
or other obligations [from ERD2Z] shall be
treated as public debt transactions of the
United States.”

Concerning the handling of public debt transactions, section
301(a)(5) of the Congressionzl Budget Act, 31 U.S.C. 1322(2)(5),
states that the congressionazl budcet rescluvtion (znd, therefore,
the President's Budget) shall set forth the appropriate level
of the public debt znd recommended chances in the level of that
debt. See section 601 of the Budget Act.

CORCLUDSION

The language and legislative histories of 5.2035 and the
Budget Act do not recuvire the authority that would be granted
pursuant to the bill to be regarded as "budget authority" within
the meaning of the Budget Act. . -
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As we have noted above, our comments on S.2035 are based
on the most tentative and preliminary knowledge of the details
of whatever cooperative agreement ERDA may enter into in its
capacity of what the hcarings repeatedly refer to as "guarantor.”
Moreover, whetever mey rorove toc be the gpecific deteils of the
cooperative arrangement ERDA enters into as "guarantor,” the
prospect of such contract auvthority not being included in the
Budget prior to default is not only relatively novel but also
threatens to establish an undesirable precedent. While the
Budget Act does not appesr to forbid this reswlt, it does not
mandate it either.

We believe that for Conoress to achieve the maximum
effectiveness of the process it established %v control ithe Budget,
the amounts of auvuthority approved by appropriztion acts for
cooperegtive arrangements pursuvant to $.2035 =zhould be reflectegd
in the Budget.

Sincerely yours,
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Comptroller Gznerel
of the United Stetes
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"b. The Administrator shall not entsr into anv arrzngement or

emendment thereto under the authority of ‘this section, modify,

or complete and ovperszte anv facility or dispose thereof, until

the proposesd arrantenent or amencment thereto which the

- .

Administrator proposes to cnecute. or the plar for such

modification, cemnletion, overacion or dizsoszl by the

Administrator, 2s zppronrizte. has beern submitted to th

Joint Committee on Artomic IZnerev, and & period of siuty

days hes clapsed while Ceongress is In session without passeg

amerndment or plan for such medification, corpletion, opera-
ticn, or Cisvesal {(in comsuting such simty davs. there shall

be excluded the davs on which either Hovse is not in session

becavse of zldiournrent for nore than three

v

prior to the elapse ¢f the first thirey daevs of znv such
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the Concress of its views zné recommencdations resnecting

propescd arrangerent, amencment oY olan ané an accompenving

propescd concurrent resclutien statine in substance that the

Corngress favers, cor does not fevor, as the case mav be, the

prevposed arrangement, amendment or plan. Anv such concurrent
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resclution so reporied shall hecowe the nending business of the

Fouse In auvestian (in the case of the Senate the time for debate

shell be ecuvzllv divided between the proponents and the opponents)
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SEC. 3. The Acdministrator of ke Inergy Research azndé Development
Aéminfssresden ic hereby a2uthorized to enter inte contracts for cecperative

arrangemente; witheut fiscel year limitation, pursuent te section 45 of the

Atozic Energy Act of 1854, as zmended, in an amount not to exceed in the

but in no event to exceed the amcunt provided therefor im 2 prior

zppropricztion Act: Provided. Thet the tirine, interest rate.

and other terms znd conditions eof z2nv notes,

>

financiel cbligetions incurred under such cooperative zrrangemen:ts should

(b

become nececssary, the Administrater ef +he Ipexey FRegearel end Bevelepment
Admintgerasden is auvthorized to issue to the Secretary cf the Treasury
notes or other obligations up to the levels of contract authority approved
in ap appropriestion Act pursuant to the first sentence of this section

.in such form and denomination, bearing such maturity and subject to such

'

terme and conditions as may be prescribed by the Administrator with the
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epproval of the Secretery of the Treasury. Such notes or other
obligztions shalil bear interest at e rete determined by the Secretary
of the Trezsury, teking into consideration the curren: averaze

merket yield on outstunding merketable obligetions of the United
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SZC. 4, The Administratcr of £hs Inergy Research and Development

A€mindesraties is hereby authorized to initiate constructien planning

anc¢ design activities for expansion of an existing uranium enrichment facility.

ch sums as may be

=
(0]
’—(
1]
e
h
H
Lat
m
o
1]
L}
[p)
leg
m
[ 4
rt
=
o]
r{
e
t
I
0.
rt
o
v g
(]
m
e
g
in
ls}
o
la]
[¥X
©
-t
(1]
(o5
/)]
[

o poagENT RV A1 E
ST GOOUMENT AVAILABLE

111



Py BN T e T B 3 A T . .
S A e P IS Sl S e U B e 2 R
[ SR L ok
- - 1

AN EQUAL OPPORTUNITY EMPLOYER

UNITED STATES POSTAGE AND FEES PAID
GENERAL ACCOUNTING OFFICE 3, 9, GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

OFFICIAL BUSINESS ~t ac ‘
PENALTY FOR PRIVATE USE,$300 THIRD CLASS ;





